Abstract: This chapter examines the Chinese practice of delivery of the cargo without presentation of the bill of lading and the law and regulations governing that practice, and in the gaps left by laws and regulations, the approach established by the legal authorities and maritime courts. The necessities and causes for this risky action and possible suggestions will be considered, as will the approach of statute and judiciary. Potential and desirable reform will be discussed in light of the Rotterdam Rules. It is concluded that in order to facilitate cargo delivery, there would be a need to provide detailed legal guidance applicable to the many situations where the requisite documentation has failed to materialise.
Introduction
 Much carriage of goods by sea is related to an international sale contract. The seller has two separate sets of duties to perform in accordance with the international sale contract: namely, physical duties and documentary duties. Physical duties include description, condition of the goods, time of delivery, and place of delivery of the goods. Documentary duties include the transport and sale documents containing the true facts of the sale and carriage contracts. And the bill of lading retains the crucial role of representing the goods in transit; and enabling the seller to be paid through letters of credit; the bill of lading also safeguards the buyer on shipment terms against loss or damage in transit by giving him rights against the carrier since the holder of it can request the cargo from the carrier depending on its terms. But what if there is no availability of it at the discharge port?
There is a practice in carriage of goods by sea of complying with a request from the consignee for the release of the cargo on board without presentation of the bill of lading, although such practice is the opposite of what the carrier should do to legitimise the delivery and protect itself from liabilities. Against the background of vivid examples of carriers being sued for damages and going into bankruptcy, the practice remains the method of choice for actors in international trade. Shipping practice allows and perhaps expects this phenomenon to take place-China is no different in this regard.
In China, delivery without production of the bill of lading appears to take place in 30 percent of bulk general cargo trade, 50 per cent in containerised transportation, and 70 per cent in bulk carriage of liquids. The number of disputes concerning delivery without a bill of lading has reached 5 per cent of the total number of maritime cases in the Supreme People's Court. At present, the number of cases on the delivery of goods without the bill of lading is equivalent to the total sum of disputes in other countries around the world.
Presentation Rule
Once the bill of lading has been issued by the carrier to the shipper and transferred to a third party holder by the shipper, it stands for a promise made by the carrier to the holder. In most cases it will contain a clause to the effect that: -One original bill of lading must be surrendered duly endorsed in exchange for the cargo or delivery order‖.
2 The carrier's delivery of the goods to the holder of the bill of lading is thus expected; this is referred to as the presentation rule. 3 This duty of delivery upon the presentation of the bill of lading is also a right for the carrier since he has an absolute discretion (in fact he must) to refuse delivery in the absence of presentation, even though the claimant maybe the real owner of the goods, as it might occur if the bill of lading is lost or stolen. This is so because the right to delivery is vested in the bill of lading 4 which by endorsement and delivery gives the holder constructive possession of the goods. Universally, particularly at common law, the consequences of delivering the cargo without the bill would be harsh on the carrier, who will lose limitation rights and P&I Club coverage and will incur liability not only in contract but also in tort. 6 It is also worth noting that if the carrier releases the goods on the basis of a forged bill of lading, the latter is considered to be null and void and therefore the delivery will be deemed 
Delivery without Production of the Bill of Lading: Law and Practice
The risk resulting from delivery without presentation of the bill of lading is that there might be a future request for delivery from the holder of the bill of lading, asking the same cargo to be delivered. 10 In such a situation, the previous delivery will amount to a misdelivery (delivery to the wrong person); 11 however, the carrier may wish to take its chances and deliver without requesting presentation of the bill of lading in the hope that the consignee is a true receiver. 12 The carrier may agree to deliver the cargo without presentation of the bill of lading in return for compensation or security such as Letter of indemnity and/or bank guarantee 13 or may deliver the cargo against the presentation of a document which is not in fact an original. that if the carrier delivers the goods without the bill of lading to someone who in fact has the right to take delivery of the goods the result is not a -misdelivery‖, because that term refers only to delivery to a party who does not have the right to take the goods. 15 However, on a broader approach, any delivery not involving the bill of lading would be considered a -misdelivery‖.
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There are a number of situations wherein the carrier might be inclined to deliver without presentation, which will be outlined in the following. First, bank procedures are sometimes unable to keep up with the speed of modern shipping. Increasing numbers of ports and technological improvement have gradually made the traded goods move faster than the documents. This is especially true for China, where administration is complicated, ports are within close range and the transport documents may remain in the hands of the bank. Delay is likely to result from bank procedures to the detriment of the buyer and the seller as well as the carrier. This causes additional running costs and loss of earnings from planned subsequent carriage for the carrier and loss of marketing options for the consignee.
The carrier may therefore accept the risk of delivering the cargo without presentation of the bill of lading in the joint interests of the carrier and consignee, resulting in a deviation from the correct course established by law and international custom. Since not all discharging ports are equipped with adequate warehouses to accommodate various kinds of goods, it is now common practice in containerised transportation 15 20 In a number of cases, forged bills of lading have been used to obtain delivery of cargo, possibly with the knowledge of Customs officials, agents' clerks or employees of the terminal operators. In at least one case, a high level anti-corruption investigation was conducted resulting in a number of Customs officials being arrested; http://www.nepia.com/news/circulars/bills-of-lading-delivery-o f-cargo-the-republic-of-korea-and-the-peoples-republic-of-chin a/. the documents, causing serious delay in the dispatch of the documents to the buyer.
The seller may ask the carrier to sign a back-dated bill of lading corresponding to the shipment date stipulated by the letter of credit. In such circumstances reissuing the documents or amending the letter of credit to reflect the actual transaction would delay the circulation of the bill of lading, with the result that the goods will have already arrived at the destination. The consignee will then demand delivery against a photocopy of the bill of lading together with a letter of indemnity. With the aim of fulfilling the duty of transport as soon as possible, the carriers may deliver without the bill of lading.
Fourth, the consignee may change the payment method from payment by letter of credit or cash against documents to telegraphic transfer. The seller will then require the carrier to modify or re-issue a fresh bill of lading, where the bill of lading contains a reference to the letter of credit or otherwise to the method of payment on its face. In such circumstances, the arrival of the reissued bill of lading may be further delayed and the consignor may request the carrier to deliver the goods to the consignee without the bill of lading.
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Fifth, the consignee may decline to take delivery of the goods for any of below reasons; a sudden drop in the market price of the goods; or the cargo may be damaged and the expenses for dealing with such goods may exceed their remaining value; or the consignee may not have found the next buyer; or may not have sufficient funds to pay the opening bank; or there may be no warehouse facility available to store the cargo; or the government may have banned export of the commodities in question by the time the vessel arrives, preventing onward sale.
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Sixth, the carrier may decide to retain the full set of bills of lading, provided that the consignor agrees thereto, as security against the outstanding debts owed 21 However, it is the consignor's responsibility to send the bill of lading to the consignee. 22 Export bans have featured heavily in cases of cargoes shipped from Ukraine and Russia. to the carrier, making the bill of lading unavailable to the consignee.
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For any of the above reasons, each of which is a commonplace scenario, the bill of lading may not be available at the discharge port in time to serve its core function of evidence of entitlement to the cargo.
The Chinese Approach to Delivery without the Bill of Lading
Chinese statute is arguably unprepared for the type of situation described, leaving a gap to be filled judicially. Relevant statutes, guidelines and judicial attempts to manoeuvre the voids in between will be discussed in the following.
Statutory Approach
Under Chinese law, the position is as follows. 24 The
Maritime Code contains no express provisions about the delivery of cargo without presentation of the bill of lading. However, Article 71 defines the bill of lading as -A bill of lading is a document which serves as an evidence of the contract of carriage of goods by sea and the taking over or loading of the goods by the carrier, and based on which the carrier undertakes to deliver the goods against surrendering the same.‖ The official translation appears to suggest that not just -presentation‖ but -surrender‖ of the bill of lading is required. However the original Chinese text does not contain any equivalent of the words surrender or presentation. 25 Given that presentation of the bill of Article 78 of the Maritime Code provides that the rights and duties as between the carrier and holder of the bill lading are to be determined by its own clauses; accordingly, presentation may be sought. Further support for this obligation is provided by Article 81 of the Maritime Code, which reads: -Unless notice of loss or damage is given in writing by the consignee [to] the carrier at the time of delivery of the goods by the carrier to the consignee, such delivery shall be deemed to be prima facie evidence of the delivery of the goods by the carrier as described in the transport documents and of the apparent goods order and condition of such goods.‖ Here the phrase -…as described in the transport documents…‖ implies that a copy of the bill of lading should be at hand at the time of delivery. In fact, it appears to be common practice among Chinese judges to regard the presentation rule as a statutory obligation of the carrier. The title function is widely considered determinative among Chinese judges; indeed the second sentence of Article 71, -A provision in the document stating that the goods are to be delivered to the order of a named person, 26 or to order, or to bearer, constitutes such an undertaking‖ lends further support to the function of the bill of lading as a document of title.
With a view to consolidating practice in the application of the Maritime Code on this point, the corresponding cargo according to it.‖ The original Chinese version of the text does not mention -surrender‖. The official English translation, however, used the word -surrender‖ instead which be seen at http://english.mofcom.gov.cn/aarticle/lawsdata/chineselaw/200 211/20021100050726.html (last accessed on 11 August 2015). This suggests that the translator does not perceive any difference between -presentation‖ and -surrender‖, although -surrender‖ of the document in exchange for the goods suggests that the carrier will retain the bill, whereas -presentation‖ involves demonstration only of the document and does not mean that the carrier will retain it. 26 A straight bill of lading.
Supreme Court issued the Provisions of the Supreme People's Court on certain Issues concerning the Application of law to the Trial of Cases involving Delivery of Goods without an Original Bill of Lading.
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Article 2 of the Provisions provides that in delivering the goods without production of an original bill of lading, the carrier infringes the rights of the holder of the bill of lading. 
Judicial Approach
The Requirement of a Bill of Lading
Guidance on the law may also be derived from judicial decisions. -to order‖ bill of lading -as agent of the carrier‖. The buyer failed to pay for the goods and the seller sought to take delivery at the discharge port. It was held that a claim for delivery with the presentation of only one original bill of lading was defective. The two decisions reflect judicial strictness on the part of Chinese judges in relation to delivery against production of the bill of lading.
Agreement in Charter Contract
Another question would be whether an agreement in the charter contract giving the carrier the power to deliver the cargo without bill of lading is effective.
In An Steel International Trade Co. v Woodtrans Navigation Corp., Sunwai Navigation SA, 34 it was concluded that the charterer was not entitled to give the master the instruction to deliver without the bill of lading, and this instruction also breached the compulsory obligation of the carrier to deliver against the original bill of lading. Where there is voyage charterparty in question this result may get unanimity. However, where a time charterparty is in operation it is not uncommon for charterers to instruct the master to deliver the cargo without the bill of lading.
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Where such a clause is present in the bill of lading it may cease to bear the features of a bill of lading as a document presented for deliveryand will simply operate as a receipt for the goods and as evidence of the contract of carriage. Therefore, the carrier may avoid the rule of presentation as a prerequisite for delivery. 36 However, the issue may be argued to the contrary. The terms on the back of the bill of lading are deemed to be standard terms, and the carrier must remind the party who accepts the bill to note exclusion clauses or restriction of its liabilities, and the standard terms exempt the carrier from his liabilities, weights the liabilities of the holder or other parties shall be Equally, the carrier can arguably invoke the terms on the back of the bill of lading as grounds for discharge of his liability under the presentation rule.
37 Such clauses would arguably protect carriers delivering the goods without bill of lading.
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It would be good to refer to The Sormovskiy 3068
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here again, where a term is implied into the bill of lading that the master must deliver cargo without production of an original bill of lading in circumstances where the master has been reasonably satisfied both that the person seeking delivery of the goods is entitled to possession and he was supposed to be named on the bills of lading if presented. However, where a clause in a charterparty contract has been incorporated into the bill of lading by a choice of law clause, the carrier arguably cannot avail itself of such clauses to deliver without production of the bill of lading, if the holder has no means of obtaining knowledge of the clauses in a charterparty to which it is not a party. In The China Bank case, the judge rejected the bank's claim, who was a third party in the sale contract, yet the bank was regarded being aware of the sale contract, as it was referred in the letter of credit and therefore the bank should have known the special term allowing the carrier to delivery without bill. Therefore, one cannot draw a conclusion from this 43 Here, the charterer ordered the carrier to deliver the goods without a bill of lading, against a letter of indemnity countersigned by a bank, but the carrier declined to accept this order. The Court of Appeal rejected the argument that a time charterer could order a carrier to deliver the goods without production of an original bill of lading, even where the consignee was in fact entitled to possession of the goods.
Alteration of the Sale Contract
An early case regarding the carrier's exemption from liability for misdelivery in the event of amendments to the sale contract is The Kota Maju. Documentary discrepancies in this case caused the bank not to pay the seller. The goods were discharged at the warehouse against a letter of indemnity. The seller negotiated with the buyer on the quality of the goods and received part payment. However, the seller was later informed that the remaining goods had been removed from the port warehouse. The seller was the lawful holder of the bill of lading and the owner of the goods at the time of discharge. The delivery of the goods without a bill of lading violated the presentation rule, breaking the right invested in the bill of lading, and therefore the seller had the right to claim. However, re-negotiation of the payment period under the sales contract and the investigation of the goods by the seller after the discharge was construed by the judge as an alteration of the sale contract. The bill of lading had ceased to be a document of title; 45 therefore the delivery without the bill of lading was approved. 46 
However, in The Ines
47
, there were different causes of actions and the judge held that the commencement of a lawsuit based on the sale contract did not amount to a waiver of other causes of action depending on the carriage contract.
In a controversial decision, -The Xing Long", 48 the judge of High Court of Tianjin found the carrier not liable for delivery without bill of lading because the holder had claimed against the payment under the sale contract. 49 However, this approach is open to criticism 45 In The Kota Maju, the bill of lading ceased to be a document of title when the seller negotiated with the consignee on the payment of the goods, which occurred after the delivery, and therefore, the seller was not entitled to claim against the carrier under the bill. However, the judge's approach on that the negotiation of the bill after the delivery of goods causes the loss of bill of lading's continuing function of the document of title is subject to debate. In fact, this case can also be an example for the estoppel by conduct. because the delivery against bill of lading is a duty and right for the carrier and breach of the presentation rule entails a risk to be sued for damages. In fact, the presentation rule is needed because it permits the seller to control the goods under international trade by holding on to the bill of lading, which surely suits the demands of commerce.
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Local Customs and Rules
Local customs and rules may still play a part in spite of the Maritime Code. Where the goods are compulsorily delivered to the customs or port authorities pursuant to the local laws but no declaration is made to the customs office within the time limit allowed by laws at the discharge port, the goods are confiscated and sold according to law by the Customs Office.
In Zhejiang Ji'engshi Garments Group Corp. v Fancheng International Freight Forwarder
52 the seller sued the carrier for the price of goods, which released by the carrier without bill of lading. The carrier had parts of the goods returned, but the court determined that the seller was entitled to reject the goods and entitled to get compensation. The holder's rights to reject the delivery are determined by the holder's right to reject the goods under the contract of carriage. But Chinese law needs to be clarified on this. , where the plaintiff was at present on discharge and while observing raised no objection during the process of delivery without bill of lading. Therefore, the plaintiff's argument was denied due to his silence which akin to common law principle; estoppel.
A assertion of a claim by the plaintiffs against the receivers of goods on a different basis from that asserted against the carriers does not amount to a waiver or ratification upon which the carriers can rely.
Agreements in Advance
At times, agreements made in advance will also be sufficient evidence for the approval of delivery without a bill of lading and the carrier will then not be liable to the parties of such agreements 58 .
In Shuangyao Co. Ltd. v Xiaogang Industrial Material Co, China Shipping Agent Guangzhou and others
59
, the court rejected the claims by the plaintiff on the ground that the plaintiff had ratified the delivery without bill of lading, so that his losses were from the risks under the co-operative contract but not the delivery by the carrier. 
Term of Sale Contract
A special term in the sale contract may influence the duties of the carrier in relation to delivery. In China Bank Hunan Province Branch v. Guangzhou Zhenhua Shipping Ltd. Co. and others 61 (The China Bank),
there was a clause in the sale contract: -All the original documents shall pass through the bank, and the seller shall allow and assist the agent of the buyer in Hong Kong to take the delivery of goods in case there is no bill of lading.‖ The bank was the plaintiff and the judge reached the conclusion that the clause permitted traders to ignore the presentation rule and that the bill of lading would not play a traditional role as document of title, therefore, the carrier was found not liable for delivery without bill of lading. This decision has found some 58 Under common law, these agreements or actions by the plaintiff who is the holder of bill of lading give rise to an -estoppel‖, which may exempt the carrier from the liabilities for the delivery without bill of lading. support 62 but can be criticised from a civil law point of view, because the holder of the bill was a third party to the sale contract and immune of any special provision in it unless he should be expected to know that special term. That said, banks always ask for the copy of the sale contract in their letter of credit agreements. It appears that Chinese judges have been construing the cases before them according to the facts of the each case and interpreting the statutory provisions together with Supreme Court promulgations and releasing their own authentic and distinctive judgments. There is arguably a need for uniformity and advisable that the statutory provisions should meet the application of this lively area of practice.
Right of Action against the Carrier According to article 41 of the Maritime Code, a contract of carriage of goods by sea is a contract under which the carrier, against payment of freight, undertakes to carry by sea the goods contracted for shipment by the shipper from one port to another. The shipper, certainly, is the contractual party to the contract of carriage and entitled to act against the carrier. There are some Chinese court decisions about the right of action against the carrier. The dispute in Ningbo Electronics Imp. & Exp. Co. v. NYK CO 63 concerned about a delivery without bill of lading where the seller sued the carrier under an FOB contract. The buyer was the -shipper‖ and the -consignee‖ was the third party. According to article 42(3)(a) of the Maritime Code, the person who concludes the carriage contract with the carrier and/or art 42(3)(b) the person by whom or in whose name or on whose behalf the goods have been delivered to the carrier is defined as the -shipper. 2001, 11, pp. 89-94, cited at Yingying Zou, p. 213. 64 In other words, -contractual shipper‖ refers to the person who has concluded the contract with the carrier (CMC article 42 (3) (a)), and -actual shipper‖ refers to the person by whom or in whose name or on whose behalf the goods has been delivered to a carrier (CMC article 42 (3) (b)).
with the carrier, despite the fact that the shipper, whose name appeared on the bill, actually was the contractual party of the carriage contract as buyer in accordance with the FOB sale contract. The judge found that the seller was the person who actually sent the goods to the carrier and he was also the shipper within the definition of CMC art 42(3)(b) (the person by whom the goods have been delivered) and entitled to sue the carrier. After the goods arrived the destination port, the goods were released without original bills of lading.
The judge was convinced that the bill of lading Another suggestion was made about that if the FOB seller holding the bill is not seen as the shipper on its face he is not entitled to exercise the rights under the bill of lading in maritime law but may sue in civil law as such is the case as tortious cause.
67 However, this view was debated referring on that the delivery of the goods against the bill of lading is a promise made by the carrier, but the promise is made only against the shipper in the contract of carriage and the legal holder of the bill of lading, but when the person who holds the bill has no right under the document, the carrier should not be bound by this promise. Under this circumstance, the carrier is entitled to deliver the goods in compliance with instructions of the contractual shipper or the consignee. Therefore, the consignor shall not claim on 67 See Yingying Zou p. 216.
the basis of tort against the carrier in most cases 68 . The outcome should be that of the shipper who is appeared as the shipper on the face of the bill of lading would be entitled to the delivery of the goods when he possesses the bill. If the seller of an FOB contract aims to keep control the goods to avoid remaining unpaid, he must make it sure to be written as the shipper, or the order consignee named on the face of the bill. and contains detailed provisions regarding the delivery of goods in the international carriage of goods by sea. Previous conventions have failed to make rules on the delivery of goods.
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The undertaking for the carrier to deliver the cargo to the consignee is first envisaged in article 11 and then in art 13(1). balance of approximately US$ 330,000. The bill of lading was issued but, instead of being sent to the buyer, was retained by the seller in Iran due to the claim raised by the seller being unpaid in full.
The cargo secured in a warehouse by the shipowner and over three years after the cargo was discharged, the seller had reportedly had no contact with the warehouse owner or any recent contact with the buyer. The seller did not ask for delivery of the cargo or seek to inspect it, nor did the buyer ever attempt to remove the cargo from storage, despite being prompted to do so by the defendant shipowner.
The seller's claim against the defendant shipowner for unlawful conversion of the cargo was based on -conversion 91 by the creation of a lien‖ and -conversion by denial of access‖. However, the court rejected the seller's claim for damages for conversion; (i) there would be a declaration that the seller is liable to reimburse the defendant shipowner for reasonable storage charges as and when they are paid to the warehouse owner; and (ii) the seller must deliver the original bill of lading to the defendant shipowner to enable the cargo to be sold. The -BaoYue‖ although demonstrates that buyers and sellers involved in a dispute under a sale contract risk becoming liable for charges exceeding the value of the cargo if they do not take action to resolve and mitigate the consequences of such dispute, it also demonstrates that the clause in the charterparty can be incorporated in the bill of lading and therefore the carrier can rely on this clause and deliver the cargo without production of bill of lading to a warehouse with a full confidence that the expenses would be payable by the seller who has not release the bill of lading into circulation. Hence shipowners/carriers are well advised of stipulating such clauses entitling them to handover the cargo at the discharging port if there appears to be no bill of lading presented. 91 Conversion occurs when a person deliberately deal with goods in a way which is inconsistent with another person's right to those goods and which deprives that other person of the use and possession of those goods.
Conclusion
China is a leading economic power, but it must continue to improve its laws and legal system if it hopes to also maintain a prominent position as a legal and social power. After the establishment of the specialist courts the worry about the reliable decisions among the foreign companies has been satisfied to some degree. Most academics with knowledge of English common law may try to find the answers and developments from recent Chinese maritime cases. The future Maritime Code may again establish the carrier's obligation to deliver the cargo to the person in accordance with the contract. However, it may need to identify the person to whom the delivery must be made
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under various documents, such as bill of lading, sea waybill, or other electronic transport documents. Solutions should be in place for the carrier and the consignee when they face adverse or competing claims. Under these circumstances, the carrier is bound not to infringe the rights or title to the goods, so the contractual rule on delivery may be abandoned. Additionally, the interpleading procedure may be approach for them. Furthermore, being related closely to delivery, the provisions on controlling rights also need elaboration. A comprehensive system including the categories of the rights of control the controlling party, the exercising of such right under different transport documents, the conditions for such rights and the transfer or cease of such rights, will be very helpful to identify confusion arising in Chinese practice and achieve a better standard of dispute resolution.
